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APPEAL OF BELLE D. FOSTER. 



Evidence of gro3S acts of careless- 
ness, and entire disregard of safety has, 
however, in some of the states been held 
to withdraw cases from the province of 
the jury. These are usually upon the 
part of the plaintiff. The policy of this 
rule may be doubted ; it is not too much 
to say that it ought not to be extended 
beyond narrow limits. If the evidence 
of negligence is such as shocks the mind 
of the court, it is not likely that twelve 
reasonable men will find ordinary care 
on the plaintiffs part, and all such 
questions, it is thought, can safely be 
left to them. To confuse the province 
of the court with that of the jury will 
result, it is feared, in introducing un- 
certainty into the law, and in a conse- 
quent increase of litigations ; as can be 
readily shown by the number of cases 
in the books in which an appeal has 
been taken for the refusal of the court 
to decide upon negligence as a matter 
of law where the jury has found that 
there was no negligence, or in which 
the court has held the measure of duty 
too strongly against a party, and with- 
drawn the case from the jury. 

In cases where the law has imposed 
a plain duty upon a person, other than 
the usual one of ordinary, reasonable 
care under all the circumstances of the 



case, cases might, more properly, be 
withdrawn from the jury upon undisputed 
facts. These, it is suggested, are usu- 
ally cases in which the duty is one aris- 
ing out of some public relationship to 
other persons, as that of railroad com- 
panies to passengers, where the mea- 
sure of duty is not ordinary care, but 
something much more definite and spe- 
cific, and capable of exact legal defini- 
tion. There the court defines the duty, 
and the jury have only to find compli- 
ance or not. If the measure of duty is 
simply a proper regard for one's own 
safety, or one's own property, there can 
be no standard but ordinary care. The 
best tribunal to decide that question, 
whether the facts are disputed or not, is 
the jury. 

The words of one of the judges and 
sages of the law, may often be called to 
mind with profit : " It is of the greatest 
consequence to the law of England, and 
to the subject, that the powers of the 
judge and jury be kept distinct ; that 
the judge determine the law, and the 
jury the fact ; and if ever they come to 
be confounded, it will prove the confu- 
sion and the destruction of the law of 
England :" Lord Hardwicke, in Rex. 
v. Poole, Cases temp. Hard. 28. 

F. E. 



Supreme Court of Pennsylvania. 

APPEAL OF BELLE D. FOSTER. 

Where partners purchase real estate with the money of the firm as partnership 
property, upon the settlement of the partnership business brought about by the 
death of one of the members of the firm, the proceeds of the sale of the interest 
of the deceased partner in such real estate is to be regarded as land remaining in 
specie, after discharging its liabilities as partnership stock ; and the widow of 
such deceased partner is entitled to an interest therein for her life only. 

John Foster died in August 1871, intestate. He left sur- 
viving him a widow, the appellant Belle D. Foster, who adminis- 
tered upon his estate, and five children. At the time of his death, 
and prior thereto, said John Foster and Samuel M. Kier were 
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partners in the business of mining and selling coal. The firm 
owned considerable real estate, the conveyances to them being in 
some instances as partners, and in others as tenants in common ; 
but all the purchases were made with partnership funds and for 
partnership purposes, and the real estate was so held and used 
by the firm at the time of Foster's death. At the dissolution of 
the firm in consequence of the death of Foster, the partnership 
was largely indebted, but upon an appraisement of all the pro- 
perty of the firm, made by the surviving partner, it was found that 
after deducting the partnership liabilities, and the individual lia- 
bilities of Foster to the firm, the net interest of the latter was 
worth $25,508.30 ; and an application was made to the Or- 
phans' Court by his widow, as administratrix, and the guardian of 
his minor children, for leave to sell and convey his interest in the 
firm, lands and personalty, to the surviving partner, Samuel M. 
Kier, for said appraised value, in accordance with the provisions 
of the Act of April 18th 1853. The court decreed a sale as 
prayed for, and further decreed that the widow should receive the 
interest of one-third of the purchase-money during her life, and 
that the residue should go to the children of the decedent. From 
this latter part of the decree, which restricted the right of the 
widow to the interest merely of one-third of the principal during 
her life instead of adjudging it to her absolutely, she took this 
appeal. 

M. W. Acheson, for the appellant. 

Thomas Ewing, for the appellee. 

The opinion of the court was delivered by 

Sharswood, J. — The question raised upon this record may be 
thus concisely stated : When real estate has been held as partner- 
ship stock — the firm dissolved by the death of one of the members 
— a settlement and balance ascertained to be due by the surviving 
partner to the estate of the deceased, is such balance as far as de- 
rived from the sale of the realty to be distributed as real or per- 
sonal estate? The appellant, who is the widow of John Foster, 
deceased, who was a copartner of Samuel M. Kier in the firm of 
Kier & Foster, claims that she is entitled to one-third of the inte- 
rest of the said Foster, as ascertained by the settlement, absolutely 
as personal estate ; the decree of the court below awards it to 
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her for life only as realty. The firm property at the time of Fos- 
ter's death was composed both of lands and movables. They 
were engaged in the mining and selling of coal. The appellant, 
as administratrix, and William W. Young, as guardian of the 
minor children of John Foster, presented a petition to the Or- 
phans' Court of Allegheny county, setting forth " that at the time 
of his death, the said John Foster was an equal partner with 
Samuel M. Kier in the firm of Kier & Foster, engaged in the 
mining and selling of coal, the property of the said firm being 
situated in the county of Allegheny : that while in many instances 
the real estate belonging to the said firm was conveyed to them as 
tenants in common, yet the same was really held by and purchased 
with the money of the firm as partnership property ; that the said 
firm of Kier & Foster were largely indebted ; that Kier, the sur- 
viving partner, had proposed to purchase the interest of Foster 
for the sum of $25,508.30, he, the said Kier, assuming all the 
debts and liabilities of the firm ; that it would be greatly to the 
advantage of all interested that the interest of Foster should be 
sold at private instead of public sale, and the proposition of Kier 
accepted ; that they unite in the petition for the purpose of re- 
moving any question which may arise from the fact that several 
of the said properties have been conveyed to the said John Foster 
and Samuel M. Kier as tenants in common, and not expressly as 
partners." Upon this petition the Orphans' Court decreed a pri- 
vate sale to Samuel M. Kier for the sum named, and that the 
proceeds of sale be treated and considered as the proceeds of real 
estate, and accordingly distributing and applying the purchase- 
money between the widow and heirs of decedent. It is from this 
latter part of the decree that this appeal is taken. 

It has not been and cannot be denied, upon the appraisement 
and settlement of the partnership debts and assets which accom- 
panies the petition, that after discharging all the liabilities of the 
firm, the interest of Foster in the lands and real estate which 
formed the most considerable portion of the stock was fairly re- 
presented by the sum agreed to be paid for his entire interest. It 
is the well-settled rule in marshalling the assets of a decedent, that 
the personal property is to be first applied in the payment of debts. 
The general principle is that the personal estate is the proper fund 
for that purpose, and shall be first applied even to the payment 
of debts with which the real estate is charged : Keyzeys Case, 9 
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S. & R. 71 ; Walker's Estate, 3 Rawle 237 ; Cadbury v. Duval; 
10 Barr 273. This is indeed the unbending rule of our statute 
law, for no order can be made by the Orphans' Court authorizing 
an executor or administrator to make sale of real estate for the 
payment of debts unless it shall appear that the personal assets are 
insufficient for the purpose : Act of February 24th 1834, sec. 20, 
Patnph. L. 80 ; Act of March 29th 1832, sec 31, Pamph. L. 
198. It is true, that it may often happen that where personal 
property is used in connection with a colliery or manufacturing 
establishment, it is very much for the interest of all parties 
that it should be sold together. That is a difficulty which 
seems inherent in the subject — equally applicable to the property 
of any decedent — not peculiar to one whose property is an interest 
in partnership stock. It seems to be considered as well settled, 
that where land is a part of partnership stock, it at no time — not 
even during the continuance of the partnership — becomes person- 
alty in such an unqualified sense as to give one partner an implied 
power to dispose of the whole partnership interest in it. As re- 
gards the power of disposition, land held as partnership stock is 
not subject to the rule which makes each partner the agent of the 
firm. Neither can sell more than his own undivided interest, unless 
he have from the other a sufficient special authority for the purpose. 
This seems to be the inevitable result of the Statute of Frauds, both 
as to legal and equitable interests or estates : Murphy v. Hubert, 
7 Barr 423 ; Anderson v. Tompkins, 1 Brock. 457 ; Tapley v. 
Butterfield, 1 Mete. 515. It follows, that the surviving partner 
could not sell the real estate in conjunction with the personalty. 
When such a difficulty presents itself, it must be met either by a 
separate sale of the personalty, or in the mode resorted to in this 
case. Here we have practically no difficulty growing out of the 
necessary intermixture of realty and personalty. 

For all the purposes of the question before us, this case must 
therefore be considered the same as if after dissolution by the 
death of one partner, and payment of all partnership debts, and 
any balance due the surviving partner, there had remained in 
specie, unconverted, land, the interest of the deceased partner in 
which is ascertained to be worth $25,508.30. Is the land thus re- 
maining unconverted and in specie to be regarded, for the purposes 
of distribution under the intestate laws, as real or personal? 

This is an entirely new question in this state. It was supposed 
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to arise in Meily et al. v. Wood, 21 P. F. Smith 488, but this 
court thought otherwise, and distinctly declined to express any 
opinion upon it. A careful examination of all our determinations 
has failed to discover either decision or even dictum bearing upon 
the point. Even Abbott's Appeal, 14 Wright 234, which has been 
pressed upon us as an authority, is inapplicable. In that case, 
although the balance of a fund in court arising from the sale of 
partnership real estate on an execution against the firm, was 
awarded to the surviving partners as against the claim of one of 
them in his own right, and as the executor of a deceased partner, 
to aliquot shares ; yet as stated in the decree, these surviving 
partners were "settling the business of the firm," and it is said 
in the opinion by Mr. Justice Read, that " the business of the 
firm, dissolved by the death of George Abbott, has never been 
finally settled, and it is alleged by the appellees that the firm is 
still largely indebted." We approach the determination of the 
question, therefore, untrammelled by any authority. Nor will it 
be necessary to pass in review the fluctuating and discordant opi- 
nions in England and our sister states. We are saved this labor 
by the learned and exhaustive opinion of Chancellor Walworth. 
in Buchan v. Sumner, 2 Barb. Ch. 165. We are at entire 
liberty to resolve this important and interesting problem on prin- 
ciple and reason. 

Conversion is altogether a doctrine of equity. In law it has no 
being. It is admitted only for the accomplishment of equitable 
results. It may be termed an equitable fiction, and the legal maxim 
in fictione juris semper subsistit equitas, has redoubled force in 
application to it. It follows of necessity, that it is limited to its 
end. Lord Eldon advanced this idea while his mind was evidently 
laboring and in suspense on the general subject. In Ripley v. 
Waterworth, 7 Ves. 425, he said : " There is an obvious difference 
from all the cases, which establish this general principle, that where 
a person dealing upon his own property only, has directed a con- 
version for a particular special purpose, or out and out, but the 
produce to be applied to a particular purpose, when the purpose 
fails, the intention fails ; and this court regards him as not having 
directed the conversion." There must be some purpose recognised 
as lawful to be accomplished by a conversion before equity will 
permit it to have place. Surely it will not be pretended that a 
man could by a mere declaration of record convert his land into 
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personalty, so as to defeat the lien of mortgages, judgments and 
other encumbrances, elude the provisions of the Statute of Frauds, 
and change the course of distribution in case of intestacy. If, how- 
ever, a trust is created, either by deed or will, with an absolute 
direction to sell and distribute the proceeds either among creditors 
or others, equity considers that as actually done which has been 
directed to be done, in order to accomplish the lawful intent of the 
grantor or testator. If it continued land, subject as such to sale, 
mortgage and encumbrance by the eventual distributees — the pre- 
sent cestuis que trust — the result aimed at might be defeated, and 
the intention frustrated. So where land is, by the agreement of 
the partners, made partnership stock, it is an out-and-out conver- 
sion only because otherwise the objects of the partnership would 
be defeated, if the sale, mortgage or encumbrance of his separate 
interest by one partner could prevent the equity of the other part- 
ners to have the partnership property applied to the payment of 
the partnership debts, and the balances which might be due to them 
respectively. When the purpose of conversion is attained, con- 
version ends, or more accurately, reconversion takes place. Thus 
when the sale under the trust is made, the character of personalty 
does not follow the land into the hands of the purchaser. The pro- 
ceeds are personalty and are distributed as such among the cestuis 
que trust, because that was the very obj.ect of the conversion. So 
with land in partnership when sold by the firm, the land becomes 
land again in the hands of the purchaser, and the proceeds person- 
alty, but personalty to what extent ? Only to the extent of accom- 
plishing the purposes of the conversion, namely, the equity of the 
partners to have the joint debts and their own advances paid before 
any part goes to the other partners or their separate creditors. 

In Dyer v. Cornell, 4 Barr 359, where by order of the Orphans' 
Court the land of minors was sold for their maintenance and educa- 
tion, it was held that the proceeds, supposing them to retain the 
character of land, lose that and become personalty on the first trans- 
mission, though to an infant. The administrator of the minor was 
decided to be entitled to the money as money. The court, indeed, 
were of opinion that the sale ipso facto worked a transmutation, but 
they added, by Coulter, J., " But even admitting that the money 
in this case bore the impress of real estate, and the inheritable quali- 
ties peculiar to lands and houses, in analogy to the case of Lloyd 
v. Hart, 2 Barr 473, for how many generations or descents 
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shall it wear that complexion ? It must cease as it mingles with 
other moneys of the distributee, otherwise uncertainty, confusion 
and litigation will indelibly mark its character. This court is of 
opinion that it cannot be carried further than the first descent, in 
any case." The same question is pertinent in regard to the land 
in the present case. If land, remaining in specie after the part- 
nership is dissolved and wound up, and all the purposes of its con- 
version answered, is still personal estate, how long is it to remain 
so ? Certainly all the forai3 of the law as to realty must be 
observed in its transmission from hand to hand, and shall it not be 
subject to the lien of judgments in the lifetime, and debts upon the 
decease of its owner ? If not, uncertainty, confusion and litiga- 
tion will indelibly mark its character. But it may be asked, when 
is the precise moment of its reconversion ? The answer is, the 
moment the partnership is wound up, either by decree, judg- 
ment or agreement, and it is determined that it no longer forms a 
part of the partnership stock, and is not required for its purposes. 
In Burr v. Sim, 1 Whart. 252, where land was ordered to be con- 
verted by will, and the proceeds to be paid to a legatee, it was held 
that the election by the legatee before any sale, to take the land 
as land, operated as a new acquisition. It was a purchase of it as 
land by a surrender of the right which he undoubtedly had to con- 
sider it as money. Where, then, a partnership is dissolved, wound 
up, and completely ended, what can it be but an election of the 
land as land, and the reconversion of it ? 

It must be remarked, also, that without the order of the Or- 
phans' Court in this case, the legal title of John Foster to an 
undivided moiety of the lands could not have been conveyed to 
Samuel M. Kier. We have seen that this is a well-settled point. 
If it were not so, the appellant as administratrix might have 
assigned it. She joined in the application to the court with the 
guardian. The decree for the private sale was under the provi- 
sion of the Act of April 18th 1853, sec. 4, Pamph. L 505 ; and 
the fifth section of that act has declared that in all cases of sale 
according to its provisions, " The purchase-money * * * shall in 
all respects be substituted for the real estate sold * * as regards 
the enjoyment and ownership thereof, after the payment of liens, 
and shall be held for or applied to the use and benefit of the same 
persons, and for the same estate and interest * * * as the real 
estate sold had been held." Under the express provision of the 
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statute, the proceeds of the real estate sold under this order must 
be considered as of the same character as the land remaining in 
specie after discharging its liabilities as partnership stock. On 
the whole, then, we are of the opinion that the appellant was only 
entitled to an interest for her life, and that the decree of the court 
below was right. 

Decree affirmed,, and appeal dismissed at the cost of the appellant. 



The question presented in the fore- 
going case, as was said by the learned 
judge who delivered the opinion, is an 
entirely new question in Pennsylvania, 
while the decisions in England and the 
American sister states are fluctuating 
and discordant. 

I. In England, it was formerly held that 
the real estate of a partnership should 
be treated as partnership effects, and 
subject to the rules regulating the dis- 
tribution of personal property : Jeffereys 
v. Small, 1 Vernon 217 ; Lake v. Crad- 
dock, 3 P. Wins. 158 ; Gow on Part. • 
50-288. The only departure was in 
regard to the claims of the widow and 
heirs of a deceased partner, as in Thorn- 
ton v. Dixon, 3 Brown's Ch. Oas. 199 ; 
and even in cases of this kind, Lord 
Thurlow recognised the general prin- 
ciple, as he did also in Lyster v. Dollard, 
1 Vesey, Jr. 435, and Sir William 
Grant held the same views in Bell v. 
Phyn, 7 Vesey 453, and Balmain v. 
Shore, 9 Vesey 500. But even this ex- 
ception was subsequently withdrawn, 
and it is now finally settled in England 
that real estate of a partnership is to be 
considered and treated as personal pro- 
perty as regards all persons, whether 
partners, creditors, heirs or personal 
representatives, and that on the death of 
a partner, his interest in such real estate 
goes to his personal representatives, 
unless there is something in the partner- 
ship articles to give it a different direc- 
tion : see Montague on Partnership, 
App. 97-164; Selkrigg v. Davies, 2 
Dow's Pari. Cases 231 ; Phillips v. 
Phillips, 1 Myl.&Keene649; Broom v. 



Broom, 3 Id. 443 ; Houghton v. Houghton, 
11 Sim. 491; Morris v. Kearsley, 2 
Younge & Coll. 139 ; Darby v. Darby, 
3 Prewry 495 ; Ripley v. Waterworth, 
7 Vesey 425 ; Essex v. Essex, 20 Beav. 
442; Collyer on Part., § 148; Bissex 
on Part. 55 ; Lindley on Part. 566. 

And the rule was recognised in Ire- 
land : In re Thomas Ryan, 3 Irish Equity 
Bep. (New Series 1868-9) at page 232. 
But where partners after the termination 
of the partnership, continued to treat 
the real property which had been pur- 
chased by the firm, as real estate, as was 
shown by their renting it to a new firm, 
Lord Langdalb later held, that upon 
the death of one of the members of the 
old firm, his beneficial interest in such 
real estate was in equity to be treated as 
real estate, and that it went to the heir 
at law : Rowley v. Adams, 7 Beav. 548 ; 
and see also Randall v. Randall, 7 Sim. 
271. A good reason for this ruling might 
be deduced from the fact that the real es- 
tate in that case was not required for the 
payment of partnership debts, butwas the 
surplus of the partnership which had not 
creditors between whom and the partners 
there were any equities to subserve ; or 
that the partners had tacitly agreed to 
consider the surplus real estate as an in- 
vestment, or had elected to take and 
hold such real estate as land, as was 
done by the legatee in Burr v. Sim, 1 
Wharton 252 (referred to in the fore- 
going opinion), who elected to take as 
real estate, the land ordered to be con- 
verted by will and its proceeds paid to 
the legatee. And even real estate of a 
firm expressly declared in the deed to be 
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considered as personal estate, was in a 
later ease held to support in the several 
members of the firm an equitable free- 
hold sufficient to entitle them to vote as 
freeholders ; a stretch of judicial con- 
struction in the interest of electoral 
privileges, which added electors as an- 
other class of persons to he noticed when 
considering the subject : Baxter v. New- 
man, I Lutw. Begist. Cases 2S7. But 
Chief Justice Tindall, in delivering the 
opinion of the court in that case, dis- 
tinctly recognised the general rule that 
a court of equity treats real property as 
if it were personal estate, in order to 
carry out the intention of the partners. 

II. In the United States the decisions 
have fluctuated, although it is not diffi- 
cult to determine from them that the 
weight of the authority establishes the 
rule that the real estate of a partnership, 
bought with partnership funds, for part- 
nership purposes, is in equity to be 
treated as partnership effects, chargeable 
with the debts of the firm and with any 
balance which may be due from one 
partner to another. It has been so held 
in Maine in the case of Smith v. Jones, 3 
Fairfield 337 ; and Chief Justice Wes- 
ton doubted whether this was not to be 
controlled by statute : Blake v. Nulter, 
1 Appleton 19. And the general prin- 
ciple was affirmed in Buffam v. Buffutn, 
49 Maine 108. 

It was held in Massachusetts, where 
two persons were partners and real es- 
tate was purchased with the funds of the 
partnership and then one partner died, 
that bis administrators could not apply 
for an order for the sale of the property, 
but that the surviving partner only could 
apply for such an order: Shearer v. 
Paine, 12 Allen 289. A prior case 
(Coodwin v. Richardson, 11 Mass. 469), 
which was in conflict with the general 
rule, was said by Mr. Justice Story in 
the Circuit Court of the United States, 
in the case of Hoxie v. Carr, I Sumn. 
104, to have turned upon a mere point 



of local law, under a local statute, and 
did not dispose of the equities of the 
partners arising from general princi- 
ples. 

The case of Slgourney v. Munn, 7 
Conn. 11, went so far in support of the 
general principle, as to hold that the 
rules of law which govern the transmis- 
sion of personal property, apply to real 
estate when bought with partnership 
funds. Coles v. Coles, 15 Johns. 159, on 
looking at the syllabus seems in conflict 
with the general principle, but on ex- 
amination it will be found to have been 
a dispute, not over the equities of the 
partners and partnership creditors, but 
of the partners themselves in relation 
to the surplus proceeds of sale of real 
estate in an action for money had and 
received. In Smith v. Jackson, 2 Edw. 
Chanc. 28, real estate of a firm was 
treated as partnership assets ; and so far 
has the general rule been recognised and 
established in New York, that it has 
since been held that the surviving part- 
ner has a right to make a contract of sale 
of partnership real estate to pay partner- 
ship debts, and compel th'e heir of his 
deceased partner, although he be a minor, 
to join in the deed of conveyance of the 
legal title : Delmonico v. Guillame, 2 
Sand. Chanc. 266. The same principle 
was acted upon in Andrew's Heirs v. 
Brown, 21 Alabama 437. Dyer v. Clark, 
5 Mete. 562. 

In New Jersey, in a case where real 
estate which had been purchased by a 
partnership was retained by partners 
and treated as real estate for a long 
time after the dissolution of the firm, 
and each partner had separately sold his 
undivided half of the land, and the 
rights of the creditors were not concerned, 
it was decided that the proceeds of the 
sale must be considered as proceeds of 
real estate held by the partner as tenant 
in common : Smith v. Wood, Saxton 74. 
And in a subsequent case the same court 
recognised and acted upon the principle 
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that real estate purchased by a firm, 
although the deed be made to one mem- 
ber of it, is in equity the property of 
the partnership. Baldwin v. Johnson, 
Id. 441. 

In Pennsylvania, where a partnership 
took a lease in fee and erected buildings 
out of partnership funds, and some years 
after the dissolution of the firm and the 
premises had ceased to be used for part- 
nership purposes, one of the partners 
mortgaged his third to a bond fide mort- 
gagee, who had no notice of the equi- 
ties of the other partners, the Supreme 
Court held that as between the mortgagee 
and partnership creditors, the mortgaged 
premises were to be considered as real 
estate, and that the mortgagee was en- 
titled to priority of payment out of the 
proceeds of the undivided third mort- 
gaged to him : McDermott v. Lawrence, 
7 S. & R. 448. This case was decided 
upon the question of notice, and to affect 
purchasers with notice, the same court 
subsequently held that the intention of 
partners to bring real estate into part- 
nership stock should be manifested by 
writing duly recorded : Hale v. Henrie, 
2 Watts 144. 

In California, the mortgagee of the 
undivided interest of one of three part- 
ners in real estate of the Arm, was de- 
nied a decree of foreclosure and sale 
under his mortgage after there had been 
a sale of the whole property to pay part- 
nership debts, thus recognising and 
acting upon the general rule that such 
property was partnership assets, and not 
individual property: Jones v.' Parsons, 
25 Cal. 100. 

In Virginia, the Court of . Appeals, 
while recognising the general rule, held, 
however, that a bond fide mortgagee of 
the interest of an individual partner 
was to be protected and allowed a pri- 
ority : Forde v. Herron, 4 Munf. 816. 
And in Pierce v. Trigg, 10 Leigh 406, 
the court said in regard to land pur- 
chased with partnership funds: "It 
ought, as between the executor and heir, 



to replace the fund withdrawn from the 
personal estate. By placing it as stock 
in the partnership, the deceased evinced 
a design to treat it as personalty, and it 
ought to go accordingly. The repre- 
sentatives of the deceased can claim it 
only as stock, and as stock in trade, it 
is, ex vi termini, personal." And see 
also Deloney v. Hutcheson, 2 Rand. 183; 
Edgar v. Donnelly, 2 Munf. 387. 

In North Carolina, partition of land 
held by a partnership was denied until 
the accounts of the 1 partnership were 
taken, and the interest of each partner 
ascertained : Baird v. Baird, 1 Dev. & 
Bat. Eq. 524. And in South Caro- 
lina, the widow of a copartner who had 
died largely indebted to the firm was 
denied dower in his legal estate in the 
real property of the firm : Richardson v, 
Wyatt, 2* Dess. Eq. 471. And in Wins- 
low v. Chiffelle, Harper's Eq. 25, real 
estate of a firm was held chargeable 
with the debts of the firm in prefer- 
ence to the separate debts of each mem- 
ber. And it has since been held that 
real estate of a partnership will be 
treated and administered for partnership 
purposes as if it were personal property : 
Boycev. Cooter, 4 Strob. Eq. Cas. 30. 

The Court of Errors and Appeals in 
Tennessee, decided that the real property 
of a firm on the death of one partner 
devolved upon the other for the purpose 
of paying the debts of the firm ; and 
the surplus proceeds of such real estate 
went to the heir of the deceased partner : 
McAllister v. Montgomery, 3 Hay. 94. 
And that where the title was taken in 
the name of one partner, proof that part- 
nership funds were used in the purchase 
is primdfacie evidence that it was intend- 
ed to be held as partnership property : 
Hunt v. Benson, 2 Humph. 459 ; and 
see Yeatman v. Anderson, 6 Yerger 20. 

In Ohio the widow of a partner who 
had died largely indebted to the firm, 
was denied dower in the real estate of 
the firm, although the legal title was in 
all the partners as tenants in common : 
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Greene v. The Surviving Partners of B. Monroe 631 ; Loubat v. Nource, 5 
Greene $• Co., 1 Hamm. 535. The sub- Florida 350-63; Kramer v. Arthurs, 
sequent case of Greene v. Graham, 5 7 Barr 165 ; Overholt's Appeal, 2 Jones 
Hamm. 264, does not conflict with the 222 ; Lancaster Bank v. Myley, 1 Har- 
general principle, as it simply held that ris 544; Meason v. Kaine, 13 P. F. 
in the absence of proof that one half of Smith (Pa.) 335. 

the property did not belong to the de- In Maryland the real estate of a part- 
ceased partner, the grantee of his rep- nership is as between the partners and 
resentative was entitled to partition. their creditors, treated as personal pro- 

In Louisiana it has been held where perty. But when all the claims against 
one partner took title to real property the firm are adjusted, in the absence of 
for the benefit of the whole firm in pay- a special agreement, if the estate is 
ment of a debt, and where the property solvent, a widow will be entitled to 
did not enter into and become part of dower in the proceeds of the sale of such 
the partnership stock, that such real real estate, coming to her husband's 
property is held subject to the usual estate : Goodburn v. Stevens, 5 Gill. 27 ; 
rules for the conveyance of real estate, Goodburn Sf Wife v. Stevens, 1 Maryland 
and that the partner taking the title can- Ch. 420. 

not alienate to the prejudice of his part- And from the foregoing cases may be 
ners, and that if he does, the other deduced the other rule that the surplus 
partners and the heirs of such as may proceeds of sale of the real estate of a 
be deceased, may recover their undivided partnership, after the creditors are satis- 
interests in such property from a pur- fied, and the equities of the partners 
chaser who took the same under circum- adjusted, are to be considered as realty, 
stances which made it his duty to make and that on the death of a partner his 
inquiries which would have led to notice: interest in such surplus goes to his heir 
Richardson v. Pachwood, 1 Martin (N. subject to the widow's dower, and not 
S.) 290. to his personal representative : Buchan 

And the general principle was recog- v. Sumner, 2 Barb. Ch. 165 ; Shearer v. 
nised in Puijh v. Currie, 5 Ala. (N. S.) Shearer, 98 Mass. 107 ; Parsons on 
446 ; Woolridge v. Wilkin, 3 Howard Part. 383. 

(Miss.) 360 ; Thayer v. Lane, Walker's M. Arnold. 

Chancery 200; Galbraith v. Gedge. 16 
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MATTER OF P. K. CHANDLER, Bankrupt. 

A speculative option to deliver goods within a certain time at a specified price, 
where the object of the parties is not a sale and delivery of the goods, but a set- 
tlement in money on differences — commonly called a " put," — is a wagering con- 
tract and void, either as within the statutes against gambling or as against public 
policy. 

The bankrupts, Peyton R. Chandler, and the firm of Chandler, 
Pomeroy & Co., were engaged in buying and selling grain on the 
Chicago market, and as members of the Board of Trade of that 
city. In May 1872, Peyton R. Chandler conceived the idea of 



